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In the Court of Appeals of the District of Columbia. 


No. 2120. 

The Baltimore and Ohio Railroad Company, a Corporation, 

vs. 

Salvatore Onorato. 


a Supreme Court of the District of Columbia. 

At Law. No. 48932. 

Salvatore Onorato, Plaintiff, 
vs. 

The Baltimore and Ohio Railroad Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had in the above-entitled cause, to wit: 


1 Amendment to Declaration. 

Filed January 11, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48932. 

Salvatore Onorato, Plaintiff, 
vs. 

V The Baltimore and Ohio Railroad Company, a Corporation, 

Defendant. 

Second Count.—And the plaintiff, Salvatore Onorato, by leave of 
Court first had and obtained, further sues the defendant, The Balti¬ 
more and Ohio Railroad Company, a corporation organized under the 
laws of the State of Maryland, for that heretofore and prior to the 
infliction and happening of the injuries hereinafter set forth, the 
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said defendant, by its agents, servants and employees, caused to be 
erected and constructed, at, to wit, Trinidad, in the District of Co¬ 
lumbia, a certain building or structure which, at and prior to the 
infliction and happening of said injuries, was used by the defendant, 
its agents, servants and employees, among other things, for the hous¬ 
ing and storage of locomotives belonging to said defendant, and was 
under the control and management of the defendant, its agents, son ¬ 
ants and employees. 

And the plaintiff, heretofore, to wit, on the 9th day of June, 190ff, 
was lawfully in said building or structure, under and bv virtue of a 
contract of employment theretofore made by said plaintiff 
2 with said defendant, whereby plaintiff had agreed to serve 
said defendant, as its employee, in said building or structure 
And the plaintiff says that it then and there became and was the 
duty of the said defendant to provide him, the said plaintiff, with a 
reasonably safe and proper place for the performance of his duties 
as such employee aforesaid, and was its duty so to do at the time the 
plaintiff entered upon his said services and employment, and con¬ 
tinued to be the duty of the said defendant so to do during the con¬ 
tinuance of said sendee and employment, and to that end had been, 
and was the duty of said defendant, at the time of the erection and 
construction by it of said building or structure as aforesaid, to exer¬ 
cise ordinary care and skill in the erection and construction thereof, 
in order that the same might be so erected and constructed as to be a 
reasonably safe and proj>er place for the occupancy of* the plaintiff 
while in the performance of his duties as such employee aforesaid. 
But the defendant, in total disregard of its aforesaid duty and obliga¬ 
tion to the plaintiff, negligently and carelessly suffered and permitted 
said building or structure to be erected and constructed in an im¬ 
proper, unskillful and unsafe manner, and without the exercise of 
ordinary care and skill in the erection and construction thereof, in 
that the foundations and supports thereof were not sunk deep enough 
into the earth, and were not broad enough, and were not constructed 
of the proper materials, and were not suitable for the character and 
dimensions of said building or structure; and the walls, beams, 
girders, joists, roof, and other parts of said building or struc- 
lure were not sufficiently braced and secured, by reason of 
which lack of proper care and skill said building or structure, 
when completed and at the time of the infliction and happening of 
the injuries hereinafter set forth, was unsafe for the occupancy of 
the plaintiff while in the performance of Ins aforesaid duties; of 
which said unsafe and insecure condition plaintiff had no notice or 
knowledge at the time he entered upon his said employment, or at 
anv time thereafter until the infliction and happening of the injuries 
herein set forth, and such condition was not apparent to him or 
to anv person in his position, and could not have been dt.-eovered by 
him by the exercise of any reasonable degree of care or skill; but the 
defendant well knew of the same, and wholly failed and negligently 
omitted in any manner to notify or warn the plaintiff thereof 

And on to wit, the said 9th day of June, 190b, while the plaintiff 
was lawful! v in andupon said buildingor structure m the performance 
of his duties as employee of the defendant, and without fault or neg- 
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ligence on the part of the plaintiff, by reason of the aforesaid negli- 
defendant in and about the erection and construction 
of said building or structure, the same then and there collapsed and 
fell upon the plaintiff, whereby he was thrown down with great vio- 
lence, and his left collar bone was broken, and his chest was greatlv 
wounded and bruised, and he thereby became and was made sick, 
sore, injured, wounded and disabled, so that he was confined to his 
bed for a long period of time, to wit, for the period of three weeks, 
during which time he suffered great pain and distress of mind and 
body, and his health, strength and activity became and are 
4 permanently injured and impaired, and he has been disabled 
and incapacitated for the performance of labor, whereby he 
earns a livelihood; all to the damage of the plaintiff in the sum of 
Five Thousand Dollars ($5,000). wherefore he brings this suit, and 
claims the sum of Five Thousand Dollars ($5,000), besides costs. 

P. H. MARSHALL, 
Attorney for Phintiff. 

Rule to Plead. 

The defendant is to [dead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

P. H. MARSHALL, 
Attorney for Plaintiff. 

Defendant's Plea. 

Filed January 15, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48932. 

Salvatore Onorato, Plaintiff, 
vs. 

The Baltimore and Ohio Railroad Company, Defendant. 

Now comes the defendant and for plea to the amended declaration 
filed herein savs that it is not guilty as therein alleged. 

GEORGE E. HAMILTON, 

Attorney for Defendant. 

5 Joinder of Issue. 

Filed January 15, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48932. 


Salvatore Onorato, Plaintiff, 
vs. 

The Baltimore and Ohio Railroad Company, Defendant. 



The plaintiff joins issue upon the pleas of the defendant filed 
herein. 

P. H. MARSHALL, 
Attorney for Plaintiff. 
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Memorandum. 

November 4, 1909.—Verdict for Plaintiff for $725. 

• • 

6 Supreme Court of the District of Columbia. 

Friday, November 12, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

* * * * * * * 

At Law. No. 48932. 


Salvatore Onorato, Pl’t’f, 
vs. 

The Baltimore and Ohio Railroad Company, a Corporation, 

Deft, 

Upon hearing the defendant’s Motion for a new trial, it is con¬ 
sidered that the same be. and hereby is overruled, and judgment on 
verdict ordered. 

Therefore it is considered that the plaintiff recover against the 
defendant Seven hundred and twenty five dollars ($725.) with 
interest thereon from this date, being the money payable bv said 
defendant to the plaintiff by reason of the premises, together with 
the costs of suit, to be taxed by the Clerk, and have execution thereof. 

The defendant notes an appeal in open Court to the Court of Ap¬ 
peals of the District of Columbia, and the penalty of the bond on 
said appeal, to act as a Supersedeas, is hereby fixed in the sum of 
Fifteen hundred dollars ($1500). 

Memorandum. 

December 6, 1909.—Appeal bond approved &. filed. 

7 Time to submit Bill of Exceptions extended to .Tanuarv 15. 

1910. 

January 12. 1910.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Monday, January 17, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

******* 


At Law. No. 48932. 

Sawvatore Onorato, PlYf. 
vs. 

Baltimore and Ohio Railroad Company. Deft. 

Now comes here the defendant by its Attornevs and pravs the 
Uonrt to sign, seal and make part of the record, its bill of exceptions 
taken during the trial of this cause (heretofore submitted) nmv for 
then, which is accordingly done. 


i 
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8 Bill of Exceptions. 

Filed January 17, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48932. 

Salvatore Oxorato, Plaintiff, 
vs. 

Baltimore and Ohio Railroad Company, Defendant. 

Rossa F. Downing, Esq., Attorney for Plaintiff: 

Please take notice that we will submit the bill of exceptions in the 
above-entitled cause, copy of which is attached hereto, to Mr. Justice 
Wright in Circuit Court No. 1, on January 12, 1910, at 10 o’clock 
A. M., or as soon thereafter as counsel can be heard, and request that 
the same be signed by him. 

HAMILTON, COLBERT, YERKES & 
HAMILTON, 

Attorneys for Defendant. 

Service of copy of bill of exceptions and notice acknowleged this 
31st dav of December, 1909. 

R. F. DOWNING, 
Attorney for Plaintiff. 


9 In the Supreme Court of the District of Columbia. 

At Law. No. 48932. 

Salvatore Oxorato, Plaintiff, 

vs. 

Baltimore axd Ohio Railroad Company. 

Be it remembered That the above-entitled cause came on for hear¬ 
ing in said Court on the 2nd day of November, 1909, before Hon. 
Daniel Thew Wright, an associate Justice of said Court, and a jury 
regularly empanelled to try the cause. 

The plaintiff, to maintain the issues on his part joined, testified 
in his own behalf in substance as follows: 

That (ui May 1, 1906, he was employed by the defendant, and 
went to work at the roundhouse of said defendant at Ivy City, where 
he continued to be employed until June 9, 1906, when he was in¬ 
jured. That he wits employed in cleaning engines, and shortly after 
five o’clock on June 9, 1906, while cleaning an engine inside of the 
roundhouse, a portion of the building fell down, and he was injured 
about his shoulder and ribs. That he was taken to the hospital, 
where he stayed four weeks, and was then confined to his home four 
weeks, then he went back to work. When the weather changes, he 


i 
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feels it iii his shoulder now. lie lmd no knowledge that the build- 
j’jS to fall down, and such a thing did not occur to him. 

that he never worked for a railroad company before in his life 
or in any building. That there were a great many other 
10 men working in the building with him. Nobody ever called 
bis attention to the fact that the building was liable to fall 
down or anything like that. That he could not read, write or speak 
the English language at the time of the accident, except a few 
words; and there was no one around there who could speak Italian 

except one man for a few days, and never saw the engine knock 
any poles out. 

On cross examination witness testified in substance as follows: 

\\ it ness has been in this country nine years, working at various 
occupations, but he could not speak very good English at the time 
of the accident. That at the time of the accident the wind was 
not very heavy, and there was no lightning or rain, and he does note 
know what caused the building to fall. That at the present time 
there is nothing wrong with him physically, except that when there 
is a change of weather his shoulder pains. That he went back to 
the roundhouse to work after getting well, but only stayed three 
or four days, and then went to work on the Anacostia Bridge doing 
laborers work. Then he worked on the street, and now is a cook 

at the Cochran Hotel, at increased wages over what the railroad 
paid lnm. 

Thereupon the plaintiff, to further maintain the issues on his part 
joined, produced as witnesses Benjamin L. Vermillion, Walter J. 
\ermillion ami Lewis Bottomly, who testified in substance that 
they were employed by the defendant at the roundhouse at Trinidad 
nn Jum* 0. 100(). the said \ ermillions as machinists and said Bot¬ 
tomly as laborer, and worked there for several years; that 
11 one end of the roundhouse was blown down on June 9, 1900, 
and the plaintiff was injured; that the roof of the house was 
supported by iron beams which rented on timbers 12 x 12; then there 
were tie rods run from the top of the house down to the center of 
the beams. There was an upright at each pit where the engines 
ran m and also in lietween the pits. That while thev had worked 
there they had seen an engine run into the upright and knock it 
of place several times, and the beam would be pulled back in 
place by having a chain put around it and hooked to an engine. 
The uprights were set in iron plates which rested on a foundation 
of rock. In other words, the upright was set in a socket, which was 
secured to the foundation. When these uprights were knocked out 
sometimes they would earn’ a part of the foundation with them 
and sometimes they would not. There were doors on the side of 
the building where the engines came in at one time. but. thev were 
broken off by the engines on several occasions, and finally thev were 
taken down. A portion of the building over about two of the engine 
pits fell down. That the foreman was notified by witnesses Ver¬ 
million about the condition the roundhouse was in. 

Benjamin L. A ermillion told the foreman personally for himself 
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tliat tiie roundhouse was in a pretty bud condition, and that it was 
not safe to work in, and the foreman replied, “Make tiie best of it 
you can. There is a new one getting built.” 

. J. \ ermillion said on direct examination: 

The tie rods on the cross beams had been rotting and had been 
tailing down tor a year or more before the accident. He 
12 called the attention of the foreman to that and told him they 
were dangerous hanging up there, and he said “Go ahead 
ami work; it would not hurt you if it did fall.” He made this com¬ 
plaint to tiie foreman because he did not want the tie rods to fall on 
Ins head. The building was out of repair, and in pretty bad shape. 
I lie breaking of the tie rods weakened the roof. The timbers that 
wcro knocked out by the engine—that was pretty bad. After the 
roundhouse tell he got some ot the boards of the roof to burn in 
his stove. It was just like charcoal. Could not use it. It was just 
dr} lot. 1 hose boards that the witness said were rotten formed the 
root that they put the slate on. The conditions in regard to these 
boaids and the tailing of the tie rods continued for aliout one year 
before the building fell. 

1 licse witnesses said it did not seem like the storm was severe the 
evening of the accident, and they saw no lightning and heard no 
thunder. . lhat when they saw the roof tailing in they ran out 
ot the building. It looked like the wind got under the roof and 
raised it, and it came down with a crash. That they did not observe 
any other buildings or trees blown down after the storm, That the 
roof and sides of the building had been repaired several times and 
the iron work painted. 

On cross examination said witnesses testified that they had worked 
at the roundhouse about five years. That the roof of the building 
was slate. That the uprights in the building were about 10 feet 
apart, which was about as close as they could lie. That wdicn an 
upright was knocked out of place it was due to the careless 
Id handling of the engines by the men. That they don’t know 
how often this hapjiened. but they had seen it several times. 
Don t know what caused the building to fall, except it was the w T ind 
or something of that sort. Don’t remember whether there was an V 
storin at that time, unless it was wind blowing. Don’t know when 
Mr. Bowden, the foreman, was told bv witness W. J. Vermillion the 
roundhouse was in a bad condition. Might have been about a year 
before the accident. Told him of this condition about once Wit¬ 
ness Benjamin L Vermillion said that he made his complaint and 
the condition of the round-house was not improved, and it got worse 
right along. The rods kept rotting off and dropping down, and 
the supports and the poles, and one thing and another. The iron 
rods that supported the building were rotten, and were breaking off 
and one thing and another, and it w r as dangerous almost to walk 
around: pieces of slate falling around the round-house, and the 
beams were pract,rally what you might say pretty well rotted too. 

That witness had not called the attention of the foreman to anv 
had condition of anything except the tie rods, and had not com- 
plained of anything else. 
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Q. Did you ever complain to him about anything being the mat¬ 
ter with the round-house? A. No, sir. 

Q. If there had been anything else the matter with the round¬ 
house, you would have complained about it? A. He knew the con¬ 
dition of it himself. It was not necessary to complain. 

Q. Did he know the condition of the tie rods himself? A. He 
ought to have knowed. 

14 Q. Why did you mention the tie rods to him, and nothing 

. else f A. I did not want them to fall on my head. I worked 
in there, and I did not want them to fall on my head. 

(I Mv question is, was there anything else wrong with this build- 
These uprights in front of the pits was knocked out by the 

Q They were immediately replaced—were they not? A. Not 
in the way they ought to have been. 

Q What else should have been done with them? A. They ought 
to have had cement put around them. That Witness considered the 
knocking out of place of the uprights by engines, weakened the con¬ 
dition of the building. Witness W. J. Vermillion further testified 
that he continued to work there for a year before the accident, al¬ 
though lie knew it was unsafe, and dangerous 5 he was making a 
living, and had to take the chances. The witnesses Vermillion 
went on a strike about a year ago and were discharged. That 
their father was one of the engineers in the Terra Cotta wreck, and 
was out of employment after that accident, but that they don’t, 
know whether he was discharged or not. That the roundhouse was 
composed of four parts, the boiler room, the office, the machine shop 
and the portion where the engines were kept, and that about two- 
thirds of the portion where the engines were kept was blown down. 

The plaintiff, to further maintain the issues on his part joined, 
called as witnesses Edward S. Rowzee, Samuel Cliff and W. J. 

Butler, who testified in substance as follows: 
r> That they lived within a few’ squares of the roundhouse, 

and that on the evening a portion of the roundhouse fell 
there was a storm, but it did not appear to be very severe. It was a 
model ate storm. That they did not remember hearing any thunder 
or seeing any lightning, and did not go down to the roundhouse 
after the storm. 


Whereupon the plaintiff, to further maintain the issues on his 
part joined, called as a witness Dr. William P. Reeves who testified 
as to plaintiff’s injuries. 

Whereupon, the plaintiff, to further maintain the issues on his 
part joined, called as a witness Herbert W. Smith, who testified that 
he was in charge of records at the Weather Bureau, and had three 
years’ experience in making observations of weather conditions 
and determining the velocity of wind. That wind is considered 
as blowing at a dangerous velocity when it travels from 55 to 80 
miles an hour. That the weather report taken at the Weather 
Bureau on June 9. 1906, shows that the wind was blowing at 24 
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miles an hour between 5 and 6 o’clock P. M., which would be con¬ 
sidered a brisk wind. That he observed the storm on the day in 
question from his house on Ontario Road, which is some miles from 
the roundhouse. That he watched the storm as it passed around 
him and across the city, althought it did not touch where he was 
standing, and its velocity appeared to be about 40 miles an hour, 
which is not considered, should have any effect on a well constructed 
building. 

On cross examination witness said that the storm was a local one 
and its pathway was very narrow. It was a local thunder storm. 
That he could not tell the velocity of the wind at the Trinidad 

16 roundhouse, but could only judge by the intensity of the 
storm whether it was intense or moderate. I should say this 

was a moderate storm and could not have exceeded 40 miles. The 
weather report shows that the wind started from the south and from 
6:12 to 6:25 it was blowing from the west, and from 6:25 to 6:45 
from the northwest, and from 6:45 to 6:53 from the northeast. That 
there undoubtedly was a storm that evening, accompanied by some 
wind, rain, lightning and thunder. 

This was the substance of all of the testimony offered on behalf 
of the plaintiff. 

Whereupon the defendant, to maintain the issues on its part 
joined, called as a witness Dr. Frank W. Romaine, who testified in 
substance that he w r as house physician at the Casualty Hospital on 
June 9, 1906, and remembers that on the day named the plaintiff 
and Engineer Gannon were brought to the hospital and were treated. 
That plaintiff was suffering from shock and injury to his collar bone, 
and Gannon from shock and from conjunctival hemorrhage of both 
eyes, due to lightning shock. That there was a very terrific storm 
on that day, accompanied by high wind, and exceedingly bright and 
sharp lightning. That it tore the trap off the roof of the hospital 
and earned it away, and also damaged trees standing in the yard and 
along the line of Massachusetts Avenue. 

On cross examination witness stated that he could not tell the size 
or weight of the trap on the roof of the hospital, but that the open¬ 
ing w T as large enough to permit a man to pass through. That 

17 the hospital was probably over a mile from the roundhouse. 
That the plaintiff and Gannon were brought to the hospital 

together. That witness talked with Onorato when he was brought to 
the hospital, and he could understand English. 

Whereupon the defendant, to further maintain the issues on its 
part joined, called as witnesses John F. Bowden, J. W. Phillips, H. 
Mackin, Frank Edwards and Milton Costello, who testified in 
substance as follows: 

They were employed by the defendant at Trinidad roundhouse 
for many years, the said Bowden being foreman, in charge of said 
roundhouse since October 10, 1903. That the sides of said round¬ 
house were corrogated iron, and the structure was held up by iron 
girders, supported by 12 x 12 timbers, set in cast iron bases, which 
in turn were anchored on stone foundations or pillars. The roof 
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• Thin f ,| tnKtU,al 'T," ork " ith ‘*' ^‘<1 sheathing and slate covering 
Then theie were timbers that ran from one post to the other ami 

supported the roof. They were present at said building on the even¬ 
ing of the accident to plaintiff, and there was a very severe stern! 
consisting of a small amount of rain, very high wind' and consider¬ 
able thunder and lightning. Witness Bowden didn’t see unv light¬ 
ning at the time of the collapse because he was inside the office That 
as a result of the heavy wind the northwest end of the building was 
torn down. Hint immediately after a terrific crash of thunder a 
rumbling noise was heard, and they rushed from the builditm and 
found a portion of it had come down. That Engineer Gannon* who 
was seated on the outside of the building at the northwest corner 
thereof, eating his lunch, was injured about the head and 

falT’on'hiio a,, T| ff i' Va ' S a S ° ",V Ured hy havi "g *"«« timbers 
.... ,i 'I 'V 1 '. !l occasionally, possibly three or four times 

within the knowledge of witnesses, some of the 12 x 12 uprights 

^1?!^ 1° 0U ,‘ er of the roof were knocked oi/of the 
foot holds bv careless handling of the engines, but they were not 

pushed entirely off the stone foundation, so that thev could be and 
uere immediately pulled back m place without making it necessary 
to jack up the roof That chains were placed around the foouif the 
upright and hooked to an engine and in that manner the end of the 
post was drawn back to the socket where it belonged. These no te 
were set in a cast iron socket, both at the bottom and at the top and 
when one was pushed out of the socket at the bottom it was not 
pushed far enough to pull the top end out of its socket so that when 
the foot of the upright was pulled back in place, it resumed ite 
natural position, and this occasional knocking of an upright out of 
p ace resulted in no weakness to the structure because it was imme¬ 
diately pulled back to its normal position. The inner circle of m 'te 
sup,K>rt„,g the beams were in no way connected with the onto, circle 

OthTf ’rime IQftfi °. f jT "a'' 0 CVer k, ! 0 ‘' kc,, ou « «>f place. On the 
tii )f •inn©, 1J06, and for tlio V0ar prior t,o thot 

the building was all right, so far J ,d f thete'hal 

been anything apparently dangerous about the conditio , [hev wJuh 

.nade on the building and the iron work hadTen , STtedS 5 

srs. 1 "” ^ .4* * z 

from the timbers supporting it m.Vwas renewecl frolo ,; ? ? ay 

to keep the rain and weather out and protect the men TW° f 1 ' 6 
of the tie rods holding in place the smoke Lit T r ’ at a fe ' r 
pits where the engines are run into the bu^W^r n'" g ? Ver tke 
are so located as to cam off "he 1 oke frn^ n ' K '- Smoke J acks 
it out of the building, had msted <»ff—Volibh lhree",?? 68 a " d keCp 

her, and the smoke jacks to which th'eTw e ^Zn tT" 
down so as to prevent them from fnlii^Vv a muicnea ^eie taken 

until new ones were put in their placed Tbn/^ rei i la * ne ^ (lown 

running from (he roof to"he be a Ss were ° f ^ rods 

pearcd to be nothing else wrong with the buildhfg ' a " d thprP 

Said witness Bowden further testified that to the best of his 


SALVATORE ONORATO. 

knowledge no complaint was ever made to him by the witness Ver 

Si. or „?K.r *?• - ■» ••~«~rfiuoo 

mat none of the tie rods ever rotted off or dropped in the hnfldimr 
or had anything the matter with them, excep^the rods attached to 

S e rt, J “^L he T 1 r f0Ie 7 fe, T Bd t0 ’ ttndP he had no knowl^ 

gerous ^t he Hn > h n C f h .t!’ en< e ^ ( Sa,d buildi,1 8 “"safe or dan- 
heaviiv cone *X " hc “°‘ ,den 1 t »«•* of the iron beams were 

inches wide, and possibly 2% inches thick! P y b ° Ut 8 

ofYhcTTxlXrr " l lt '! e - S ,Wde " te3tified that the ^“om 

me u x 12 timbers rested m a cast iron pocket, which was let 

20 an°inch to P «.° f the . 3t o , >P foundation about three quarters of 
• , <n inch. 1 he stone foundation was about 24 

anchor Mn ThTt’ a , nd ,lle ir ?“ P°<' ke ‘ was held in place by 
Z™ bolts- rbat during the whole term of his employment 

there he saw from two to four of those uprights knocked out of 

place, and they were pulled back in place but no t,m were ever 

plumlfand*did noTfaffr "if’ ?' ere ! * im F' ly P ushed back from a 
piumb and did not fall from the top and it was simplv a Question 

of straightening up the timber. That he did not know how Thick 

the iron cross beams were when tliev were nut intn tk« k *ij* 

that he thinks the thickness varied. The beams supporting the rotf 

waT “The fli""'^ °" f e T ay and Po^bly 3»/ 2 to 3 inches the other 
< • e diameter of the cross section varied at the time of the 

collapse, he examined some of them at cross sections and found 

that some were a quarter of an inch thick and some not w thick 

Some of them may have been less than an eighth of an inch. That 

it is not a fact that some of these beams at the cross section were 

entirely rusted away but he did find some slight holes that ZcsffdT 

you could get your finger through. These holes were po.4b? v due 

rust"but th'if r'Tr' lr °" 1S US V‘ a,ly ,l,u " te<1 to protect it' V from 
nist, but that lie had seen it very frequently affected by rust not- 

iq[|i sta ! Klln ? the .Painting. That, from Oct. 10, 1903 to Sept 1 
1' O', bese iron grnlers and the braces were scraped off and painted 

n T-T m r Ti b,y !'?r- Whe " ‘be uprights were knocked out of 

llace, the\ did not take any of the foundation with them The 
foundations did not give. The iron plates slipped off the founda 
tion. The anchor bolts gave away. Could pull the plates back "nto 
position without making repairs to the anchor bolts, by hook- 
21 ing a chain around it and hitching it to an engine and pull- 
mg it back plumb again. The iron plate cut the anchor bolts 
oil sheer with the foundation stone, and when the upright wis 
pulled back in place he knows that in one or two cases he drilled 
new holes and put.m new anchor bolts, but that he could not re¬ 
member if he did it more than twice. In any case where anchor 
bolts were not put in the upright was left setting plumb on the 
foundation. While he was there the uprights were never knocked 
entirely off the foundation so as to make it necessary to jack the 

" l “ ck Th ' v '•* <» 

It was further testified by the witness Mackin that he did not hear 
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any thunder or see any lightning, and by the witness Edwards that 
he did not see any houses blown down or trees uprooted, or houses 
unroofed in the neighborhood of the roundhouse on the occasion in 
question. The witness Mackin testified that he say the uprights 

six months or a year, or something like that, 
during the three years he was there. 

This was the substance of all of the testimony offered on behalf 
of the plaintiff and defendant. 

Thereupon the plaintiff's counsel announced that they withdrew 
the second count of their declaration, which count alleged improper 
construction of the roundhouse. 

Whereupon the defendant, by its counsel, requested the court to 
instruct the jury as follows: 

‘T. The jury are instructed that under the pleadings and all the 
evidence in this c&*e, their verdict should be in favor of the de¬ 
fendant," 

22 But the court refused to so instruct the jury, to which 

refusal the defendant, by its counsel, then and there excepted, 
and said exception was noted upon the minutes of the court. 

Whereupon counsel for the defendant further prayed the court 
to instruct the jury as follows: 

o. If the jury find from all the evidence that the defects in the 
roundhouse, if any such are shown from the evidence to have existed 
at the time of the accident to the plaintiff, were all plainly manifest 
and visible to the plaintiff who continued nevertheless to work in 
said roundhouse, then the plaintiff must lie regarded as having as¬ 
sumed the risks incident to his employment and is not entitled to 
recover." 

But the court refused so to instruct the jury, to which ruling of 
the court the defendant, by its counsel, then and there excepted, 
and !*aid exception was duly noted upon the minutes of the court. 

Thereupon the defendant, by its counsel, further prayed the court 
to instruct the jury as follows: 

“6. The jury are further instructed that the mere fact that the 
plaintiff was injured does not entitle him to a verdict, and creates 
no presumption of negligence on the part of the defendant; but 
before the jury can award plaintiff any damages, they must be satis¬ 
fied from all the evidence that there was some negligence on the part 

of the defendant which was the proximate cause of the in juries com¬ 
plained of." 

But the court refused to so instruct the jurv. to which rul- 
23 mg and action of the court the defendant, ’ bv its counsel, 
then and there excepted, and said exception was dulv noted 
upon the minutes of the court. 

The court made the following memorandum on said sixth praver • 
“Befused for the use of the word ‘satisfied' and ex. W." 

Whereupon the following colloquy between counsel for defendant 
and the court took place: 

Mr. Colbert: I see your Honor has marked “refused" on this 
sixth prayer for use of the word “satisfied," T am entirely willing 
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that some other word be used, possibly convinced, or if the jury 
believe, or if the jury find. 

The Court : I will pass upon anything you hand up. 

Thereupon the court, of its own motion, charged the jury as fol¬ 
lows : 

“Gentlemen of the jury, while the Railroad Company was not 
an absolute insurer of the safety of its employes in the building, yet 
it was under the duty with respect to the building in which it had 
them at work to take that measure of precaution for their safety 
that a person of ordinary prudence and caution would have adopted 
if it had been his roundhouse instead of the Railroad Company’s 
roundhouse. In other words, it was the duty of the Railroad Com¬ 
pany to maintain this roundhouse in a reasonably safe condition for 
the safety of its employes who were called upon to work in it. 

With respect to the comparison of the strength of the building 
and the strength of storms that might come, it was not the duty of 
the Railroad Company to have such a strong building that 

24 • it would withstand all storms, but it was their duty to have 

a building as strong as a person of reasonable prudence and 
caution would have maintained, having in mind the possibility of 
storms. 

If the Railroad Company was negligent in that respect—and 
there would be negligence if it did not exercise that degree of care 
and precaution in the maintenance and care of this building that a 
person of ordinary caution and prudence would have exercised—and 
that negligence occasioned the injury to this plaintiff, he would l>e 
entitled to recover. Otherwise he would not be entitled to recover. 
That consideration involves the necessity of your determining the ex¬ 
tent to which the Railroad Company had complied with its duty in 
regard to maintaining the building, and also determining whether or 
not the collapse was occasioned bv the failure of the Railroad Com¬ 
pany’s duty to maintain the kind of building it should have main¬ 
tained, or whether it was due to undue severity of the storm, an act of 
God. 

The proposition that the negligence of the Railroad Company 
must have directly occasioned the injury to the plaintiff involves 
another consideration, and that is this: That if they were both negli¬ 
gent—that is to say, if the Railroad Company was negligent in not 
maintaining a proper building, and if the plaintiff was negligent in 
working in a place that a man of reasonable prudence and caution 
would not have worked in—then the negligence of both would have 
contributed to the injury, and he could not recover; because he 
would then be as much at fault as the railroad company. You would 
determine that question by considering the nature of the 

25 building, by determining whether there were any defects in 
it which rendered it dangerous, and whether or not the dan¬ 
ger was either actually known to this plaintiff or was so open and 
plain and patent that it showed itself to anybody who worked in the 
building. If it was so open and plain as that, providing defects ex¬ 
isted, so that he must have known it from working there, then he 
took the chances in working there and could not recover if the build¬ 
ing fell down. 
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In case you find in favor of the plaintiff, he would be entitled to 
recover such damages as will fairly compensate him for the pain and 
suffering he experienced as the result of the accident. If you find 
that his injury’ is permanent he would be entitled to recover for such 
pain and suffering as he might experience in the future, as the re¬ 
sult of the accident, such sum as would fairly compensate him. 

Some special instructions have been asked, which are given a* 
follows: 

For the plaintiff— 

“The jury are instructed that it was the duty of the defendant to 
keep and maintain its roundhouse in such condition as to make it a 
reasonably safe place for plaintiff to work, and to keep and maintain 
it in such condition as to withstand the ordinary effect of the ele¬ 
ments and changes of the weather in the locality where said round¬ 
house was situated, and that, if they find that the defendant failed 
and neglected to use reasonable care and prudence in the mainte¬ 
nance of its said roundhouse, and knowingly jiermitted the 
26 sirnc to become and remain in an unsafe and dangerous con¬ 
dition, of which said unsafe and dangerous condition, the 
plaintiff without fault or neglect on his part had no knowledge or 
notice, and by reason of such failure and neglect on the part of the 
defendant, said roundhouse collapsed and fell on plaintiff thereby in¬ 
juring him, their verdict should be for the plaintiff, unless they find 
that said collapsing and falling was due to some extraneous cause, 
which the defendant could not have reasonably foreseen or have 
guarded against/’ 

For the defendant, these: 

“The jury are instructed that if they find from all the evidence 
that the plaintiff was injured by reason of the fact that the building 
in which he was at work was blown down by a windstorm of extraor- 
dinarv violence and of such a nature that a reasonably prudent per¬ 
son could not ordinarily be expected in the usual course of human 
affairs to guard against, and if they further find from all the evidence 
that said building was in reasonably safe and proper condition, 

then their verdict should be for the defendant. # 

“The jurv are further instructed that in estimating the amount ot 
(he plaintiff’s damages, if they find him entitled to recover, they 
must confine themselves solely to those elements of damage which 
the plaintiff claims in his declaration, and they are further in- 
structed that there can be no recovery under the allegations ot the 

second count of the declaration. . . ., . • 

“The iurv are further instructed that there is no evidence in this 

cause to show that the plaintiff incurred any expense on account ot 
medical services or treatment, or that he suffered anv loss of pax- 
while absent from work on account of the injuries which he 
•27 sustained, and the jury are not at liberty to award the plain¬ 
tiff any damages on account of any supposed loss of earnings 

° r >1 r^CoLBEM 6 " We renew our exception to the refusal of the court 

to "rant our pravers one, fix-e and six. 

Mr DoxvNiNG : We desire to renew our exceptions to the granting 
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instructions asked ^* fcndant * rtnd the refusal of each of the 

Tn* ? 0l ,’ RT 1 : The J ur y may retire, 
minutes of'Jh« « xce P‘ ,ons hereinbefore referred to were noted on the 

this f7 &^ b Wo^tnhi^ c,, is i,ccording,y done 

Agreed u, ° ANIEL THEW WRIGHT > '"*»■ [seal.] 

R. P. DOWNING. 
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Filed Jan. 20,1910. 

In the Supreme Court of the District of Columbia. 

Law. No. 48932. 

Salvatore Onorato 

VS. 

The B. & 0. R. R. Co. 

the foHowing— inClude in the record on a PP eal in this case 

1. Jan. 11, 1907.—Amended declaration. 

•T « “ ^? a no ^ guilty. 

j- “ “ Joinder of Issue. 

4. Nov. 4,1909.—Memo, of Verdict, 
u* “ 12, “ Judgment. 

- D *‘“- oo’ “ ^. emo - bond 011 appeal¬ 
s' Jan 12 191 a urn * , t ° subm i t hill of Exceptions. 

q «' J~’ — , of Exc eptions submitted. 

10 “ " " R r n er r^ gning biU of exceptions. 

11 • ' “ Designation of Record. 

GEO. E. HAMILTON, 

Att’y for Deft. 

29 Supreme Court of the District of Columbia. 

I kited States of America, 

District of Columbia, ss: 

,!; i ,oh, ‘ R- , ^ oun K- Clerk of the Supreme Court of the District 
hereby , T*' fy the fore gcing Pages numbered fromUo 

28, both inclusive, to be a true and correct transrrint ^ "? 

according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 48932 at Lawfwherein SalvS* 



1(> THE BALTIMORE & OHIO RAILROAD CO. VS. SALVATORE ONORATO. 

Onorato is Plaintiff and The Baltimore and Ohio Railroad Company, 
a corporation, is Defendant, as the same remains upon the files and of 
record in said Court, 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8th day of February, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2120. The Baltimore and Ohio Railroad Company, a corporation, 
vs. Salvatore Onorato. Court of Appeals, District of Columbia. 
Filed Feb. 10, 1910. Henry W. Hodges, clerk. 
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Court ot Appeals, District of Columbia 
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No. 2120. 

THE BALTIMORE AND OHIO RAILROAD COMPANY A 

CORPORATION. APPELLANT. 

vs. 

SALVATORE ONORATO. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 

FILED MARCH 9, 1910. 


Declaration. 

Filed November 12, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48932. 

Salvatore Onorato, Plaintiff, 

va. 

The Baltimore and Ohio Railroad Company, a Corporation, 

Defendant. 

The plaintiff, Salvatore Onorato, sues the defendant, the Balti¬ 
more and Ohio Railroad Company, a corporation organized under 
the laws of the State of Maryland, for that heretofore, to wit, on and 
prior to the 9th day of June, A. D. 1906, the said defendant, by its 
agents, servants and employees, was in the possession and occupa¬ 
tion of a certain building or structure, at to wit, Trinidad, in the 
District of Columbia, which said building or structure was used 
by the defendant, its agents, servants and employees, among other 
things, for the housing and storage ox locomotives belonging to the 
said defendant, and was under the control and management of the 
defendant, its agents, servants and employees. 







And the plaintiff, heretofore, to wit, on the said 9th day of 
June, A. D. 1908, was lawfully in said building or structure, under 
and by virtue of a contract of employment- theretofore made by 
said plaintiff with said defendant, whereby plaintiff had agreed to 
serve defendant, as its employee, in said building or structure. 

And the plaintiff says that it then and there became and was 
the duty of the said defendant to provide him, the said plaintiff, 
with a reasonably safe and proper place for the performance of his 
duties aforesaid, and was his duty so to do at the time the plaintiff 
entered upon his said contract of service and employment, and 
continued to be the duty of the said defendant so to do during 
the continuance of said service and employment, and to that end 
it had been, and was, and continued to be the duty of the said de¬ 
fendant to keep and maintain said building or structure in such 
condition and repair as that the same should be reasonably safe 
and proper for the occupancy of the plaintiff while in the perform¬ 
ance of his aforesaid service and employment. But the said de¬ 
fendant, in total disregard of its aforesaid duty and obligation to 
the plaintiff, at the time of the entering bv plaintiff upon his said 
contract of service and employment, and 'during the continuance 
of said contract of service and employment, did negligently and 
carelessly suffer and permit, and prior to the said employment of 
the plaintiff hnd negligently and carelessly suffered and permitted 
the foundations, supports, walls, beams, girders, joists, roof and 
other parts of said building or structure to become and be, and the 
same were at the time of the infliction and happening of the inju¬ 
ries herein set forth rotten, dilapidated, insecure and unsafe, bv 
reason of which said building or structure was not a reasonably 
safe and proper place for the occupancy of the plaintiff while in the 

nortnrmonoo A _i. _• y i * 


performance of bis said contract of service and employment; of 
which said dilapidated, unsafe and insecure condition plaintiff had 


no notice or knowledge at the time he entered upon his said service 
and employment, or at any time thereafter until the infliction and 
happening of the injuries herein set forth: and such condition was 
not apparent to him. or to any person in his position, and could 
not have been discovered bv him by the exercise of any reasonable 
degree of care or skill; but the defendant well knew of the same, 
and wholly failed and negligently omitted in anv manner to notify 
or warn the plaintiff thereof. 


And on. to wit. the said 9th day of June, A. D. 1908, while the 
plaintiff was lawfully in and upon said building or structure in the 
performance of his said contract of service and employment, and 
without fault or negligence on his part, by reason of the aforesaid 
negligence of the defendant in so permitting said building or 
structure to become and be dilapidated, rotten, insecure and unsafe 
as aforesaid, the same then and there collapsed and fell upon the 
plaintiff, whereby he was thrown down with great violence, and 
his left collar bone was broken, and his chest was greatly wounded 
and bruised, and he therebv became and was made sick, sore in¬ 
jured. wounded and disabled, so that he was confined to his’bed 
for a long period of time, to wit, for the period of three weeks dur¬ 
ing which time he suffered great pain and distress of mind and 


' ’ ‘l/ ' n * strength and activity became and are per* 

manently injnred and impaired, and he has been disabled and m- 

Wmnri n t f0r (K th !i performan , oe of lab °r, whereby he earns a live- 

lflt.Tlv.il t0 /«- Mm" 8 ' u { *^ e P ,aintiff in the sum of Five Thou¬ 
sand Dollars ($5,000), wherefore he brings this suit and claims 

the sum of Five Thousand Dollars ($5,000), besides costs. 

P. H. MARSHALL, 
Attorney for Plaintiff. 

Rule to Plead. 

The defendant is to plead hereto on or before the twentieth dav 

Z ^rricfhe^ ° CCUrrin « after the A 

P. H. MARSHALL, 

Attorney for Plaintiff. 

In the Supreme Court of the District of Columbia. 

At Law. No.. 48932. 

Salvatore Onorato, Plaintiff, 
vs. 

The Baltimore and Ohio Railroad Company, a Corporation 

Defendant. 

District of Columbia, ss: 

Personally appeared before me, Howard Boyd a Notarv Public 
in and for the District of Columbia. Salvatore Onorato, who being 
bv me first duly sworn, on oath deposes and says: 

hat affiant has a good cause of action for damages for personal 
injuries against The Baltimore and Ohio Railroad Company, a 
corporation, named as defendant in the caption hereof, and that 
because of his poverty affiant is unable to pay the costs of said 
action or to give any security for the same, or to obtain the same 
from any person as a loan, advance or gift. Affiant has no real 
estate, personal property, or assets of any kind or value. Affiant 
believes himself to be entitled to the redress he seeks by said decla¬ 
ration, but because of his poverty as aforesaid he cannot in any 
way secure the amount necessary to pav the costs of said suit or 
action, and therefore respectfully asks to be permitted to file and 
prosecute said suit without prepayment of costs. 

SALVATORE ONORATO. 

Subscribed and sworn to before me this 12" day of November, 
A. D. 1906. 

[seal.] HOWARD BOYD, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, do hereby certify, in obedience to the Writ of Cer- 
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tiorari, hereto attached and returned herewith, that the foregoing 
are true aiid correct copies of “The Original Declaration or the 
first count of said declaration as it is otherwise called, together with 
the plea thereto,’* containing the words and figures omitted from 
the record heretofore transmitted to the Court of Appeals of the 
District of Columbia in cause No. 48932 at Law, entitled Salvatore 
Onorato, Plaintiff vs. The Baltimore and Ohio Railroad Company, 
a corporation, Defendant. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of March, 1910. 

fSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


The United States of America, **: 


The President of the United States of America to the Honorable 
the Justices of the Supreme Court of the District of Columbia, 
Greeting: 


Whereas in a certain suit in said Supreme Court between Salvatore 
Onorato, plaintiff, and The Baltimore and Ohio Railroad Company, 
a corporation, defendant, Law No. 48932, which suit was removed 
to the Court of Appeals of the District of Columbia by virtue of an 
appeal, agreeably to the act of Congress in such case made and pro¬ 
vided, a diminution of the record and proceedings of said cause has 
been suggested, to wit: The original declaration or the first count i 
of said declaration as it is otherwise called, together with the plea * 
thereto. 


You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the 
extent above enumerated, you shall find to the said Court of Appeals, 
so that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 9th day of March, in the year of our Lord 
one thousand nine hundred and ten. 


[Seal Court of Appeals. District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 


[Endorsed: | Court of Appeals of the District of Columbia. No. 
2120, January Term, 1910. Baltimore and Ohio Railroad Com¬ 
pany. a corporation, appellant, vs. Salvatore Onorato. Writ of 
Certiorari. 

[Endorsed:] No. 2120. Salvatore Onorato, Plaintiff, vs. The 
Baltimore and Ohio Railroad Company, a corporation, Defendant. 
Return to Writ of Certiorari. Court of Appeals, District of Co¬ 
lumbia. Filed Mar. 9. 1910. Henry W. Hodges. Clerk. 
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3to tljp fflourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

No. 2120. 

THE BALTIMORE AND OHIO RAILROAD COM¬ 
PANY, APPELLANT, 

VS. 

SALVATOHE ONORATO. 

BRIEF FOR APPELLEE. 


Statement of Facts. 

On May 1, 1906, appellee went to work for appellant 
in a building called a roundhouse, at Ivv City or Trin¬ 
idad, Washington, D. C. On June 9, 1906, the building 
collapsed and appellee was injured. He had no knowl¬ 
edge that the building was going to fall, and such a 
thing never occurred to him. He had never worked for 
a railroad company before in his life, or in any building. 
There were a great many other men working in the 
building with him, but nobody ever called his attention 
to the fact that the building was likely to fall, and he 
could only speak a tew words of the English language. 
The appellee proved by the testimony of four witnesses, 
all former employees of the company, that the building 
had become dilapidated and dangerous, and that this fact 
had been called to the attention of the superintendent 





for the appellant by two of the witnesses for Onorato, 
brothers named Vermillion, and the superintendent said, 
Make the best of it you ran. there is a new one getting 
built” (Rec., p. 7). 


It seems to be coneeded that the sides of the round¬ 
house were ol corrugated iron and the structure was 
held up by iron girders supported by timbers, twelve 
inches by twelve inches, set in cast iron bases, which in 
turn were anchored on stone foundations. They were 
also fastened at the top in cast iron sockets. The roof 
was of structural ironwork, with board sheathing and 
slate covering. 1 hese girders ran from one post to the 
other and supported the roof. (Testimony of appellants 
witness Bowden.) There was an upright at each pit 
where the engines ran in, and also in between the pits. 
The uprights were about ten feet apart. The roof of 
the building was slate. There were also tie-rods of iron 
which ran trom the top ot the house down to the center 
of the crossbeams (Rec., p. 6). 

According to the testimony of the appellee these tie- 
rods had become rotten and had fallen away from the 
roof and were hanging down from the crossbeams for 
some time before the collapse. The building was out of 
repair, and in pretty bad shape, and the rotting of the 
tie rods weakened the roof. After the roundhouse fell 
one of appellee’s witnesses got some of the boards to 
burn, and he could not use them, they were so rotten. 
They were just dry rot. Alter the witness complained 
about the dangerous condition of the building it was not 
improved, but got worse. The iron rods that supported 
the building kept rotting off and dropping down, and it 
was dangerous even to walk around. Pieces of slate 
were falling around the roundhouse and the beams were 
pretty rotten too (Rec., p. /). Appellee’s witnesses con¬ 
tinued to work there, although it was dangerous, because 
they preferred to take chances rather than quit. 



It is conceded that on a number of occasions the 12x12 
uprights which supported the beams on which the roof 
rested, were knocked out of place at the base by engines 
coming into the roundhouse, the anchor bolts fastening 
the uprights to the stone foundation being sheared off 
bv the force of the contact. A chain would be placed 
around the upright and it would be pulled plumb again 
by an engine. I he uprights never got loose from the 
fastenings in the crossbeams at thereof, but the base 
was sometimes as much as twenty-two inches out of 
plumb. Appellees witnesses say that this occurred fre¬ 
quently. Bowden, the foreman, says that it happened 
only lour times while he was there. When the beams 
were pulled into plumb they were not anchored (except 
twice according to appellant’s foreman)and left without 
any security to the foundation. The effect of this was, 
according to appellee’s witnesses, to weaken the build¬ 
ing, while the company denied that it had any bad effect 
on the strength of the structure. 

Appellant’s loreman testified that the corrugated iron 
sides ot the building in a number of places w T as eaten 
tinough by rust, and quite a lot of it had fallen awav 
fiom the timbers supporting it and w r as renewed from 
time to time to keep the weather out and protect the 
men. To the best of his knowledge no complaint was 
ever made to him about any dangerous condition of the 
building, or that the tie-rods supporting the roof had 
rotted off, and he did not consider the building danger¬ 
ous and knew’ of no tie-rods rotting off and hanging 
dowm, except some tie-rods attached to certain smoke- 
jacks. At the timeoi the accident some of the iron beams 
were heavily coated w’ith rust and had holes in them, 
through which one could probably put a finger. 

All th * witnesses for the defense said the building was 
not dangerous and in good condition tor a structure of 
that kind. There was a storm at the time of the collapse, 



but not a severe one according to the appellee’s testi¬ 
mony, while the defendant produced some testimony to 
show that it was somewhat severe, hut notsevere enough 
to have blown down any other house or structure in the 
neighborhood, and according to the testimony of the 
appellee and some of the witnesses for appellant there 
was no lightning. Some testimony of appellant was to 
the effect that there was lightning. 

An expert on storms and wind velocity from the 
United States Weather Bureau said that he personally 
observed the particular storm in question from his house 
on Ontario Road as it passed over the neighborhood of 
the roundhouse, and it at no time exceeded twenty miles 
an hour, which he said, “it is not considered should have 
any effect on a well constructed building.” 

ARGUMENT. 

The appellee in this case contended that the round¬ 
house fell because it was not maintained as a safe place 
for men to work. 

There were three exceptions taken by the defendant at 
the trial which are betore this court for review. No 
time need be lost on the first which is based on the 
refusal of the court to grant an instruction to the effect 
that under the pleadings and all the evidence, their 
verdict should be for the defendant.” 

The second exception of the defendant is to the re¬ 
fusal of the court to grant the following prayer, viz: 

“If the jury find from all the evidence that the 
defects in the roundhouse, if any such are shown 
from the evidence to have existed at the time of 
the accident to the plaintiff, were all plainly 
manifest and visible to the plaintiff who continued 
nevertheless to work in said roundhouse, then the 
plaintiff must be regarded as having assumed the 
risks incident to his employment, and is not 
entitled to recover.” 
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This prayer was properly refused by the court. Defects 
may have existed in the building, but every defect does 
not make a building dangerous and unsafe, an essential 
element to defectiveness in this case. Furthermore, the 
plain tiff must have had actual or constructive knowledge 
of his danger. The defects must have been such that 
this inexperienced and unlearned Italian observed, or 
should have observed, and knew or should have known 
were dangerous. It would be hard law that required a 
man to quit his job because there were defects in the 
building which he knew of and observed, irrespective of 
their character as to danger. 

The prayer omits two essential elements it should con¬ 
tain: (I) the dangerous character of the defects, if any, 
(2) knowledge, actual or constructive, by plaintiff of 
their dangerous character. 

The court in its charge to the jury states the law on 
this point in a manner that could leave no doubt in the 

minds of the jury as to exactly what their duty was. 
The court said: 

“The proposition that the negligence of the 
railroad company must have directly occasioned 
the injury to the plaintiff involves another con¬ 
sideration, and that is this: That if thev were both 
negligent—that is to say, that if the railroad com¬ 
pany was negligent in not maintaining a proper 
building, and it the plaintiff was negligent in 
working in a place that a man of reasonable pru- 

dence and caution would not have worked in_then 

the negligence of both would have contributed to 
the injury, and he could not recover, because he 
would then be as much at fault as the railroad 
company. You would determine that question bv 
considering the nature of the building, by deter¬ 
mining whether there were any defects in it which 
rendered it dangerous, and whether or not the 
danger was either actually known to this plaintiff 
or was so open and plain and patent that it 


showed itself to angbodif who worked in the 
building. If it was so open and plain as that, 
provided defects existed so that he must have 
known from working there, then he took the 
chances in working there, and could not recover 
if the building fell down.” 

Even if it was wrong to refuse the prayer in question 
“the material parts of it are embraced in the charge of 
the trial court” and it therefore was noterror to refuse it. 

Sullivan vs. Capital Traction Co., 38 \V. L. K., 74. 

The next exception is to the refusal of the court to 
instruct the jury as follows: 

“The jury are further instructed that the mere 
fact that the plaintiff was injured does not entitle 
him to a verdict and creates no presumption of 
negligence on the part of the defendant; but be¬ 
fore the jury can award plaintiff any damages, 
they must be satisfied from all the evidence that 
there was some negligence on the part of the de¬ 
fendant, which was the proximate cause of the 
injuries complained of.” 


The court refused this prayer on account of the use 
of the word “satisfied." Passing for the instant the 
word “satisfied,” let us see if the point is not disposed 
of by the rule laid down in Sullivan rs. The Capital 
Traction Co., supra. 

The prayer seeks to have the jury instructed that, first, 
the doctrine res ipsa loquitur does not apply, and con¬ 
sequently, second, tin* defendant must be shown to have 
been guilty of negligence, before the plaintiff* makes out 
a case. The second includes the first,so that, in a word, 
the prayer means that the plaintiff must prove actual 
negligence on the part of the defendant in order to make 
out a case. 

It is nowhere contended, intimated, or suggested by 



the plaintiff that the mere fact of the plaintiff having 
been injured entitles him to a verdict, or that any pre¬ 
sumption of negligence on the part of the defendant was 
created by such fact. Why should an instruction be 
granted to cover something not contended for in the 
case. Plaintiff’s own prayer (Itec., p. 14), granted by 
the court and read to the jury, distinctly states that in 
order to find for the plaintiff they must believe that the 
defendant ‘'failed and neglected to use reasonable care 
and prudence in the maintenance of its roundhouse,” and 
defendant’s prayers, granted by the court, dispel the 
. possibility of the jury believing that there was any “pre¬ 
sumption of negligence on the part of the defendant.” 

The very first words of the court in the charge given 
of its own motion precludes the necessity of this prayer 
as framed by defendant, when it said: “The railroad 
company was not an absolute insurer of the safety of 
its employees in the building.” The charge of the court 
sa >s (Rec., p. Id): It the railroad company was negli¬ 
gent in that respect ” (referring to its duty to maintain 
a safe building), “and that negligence occasioned the 
injur} to the plaintiff, he would be entitled to recover.” 
The prayer in substance asks the court to instruct the 
jury that the plaintiff must prove negligence to make 
out ti case, but who was to prove the negligence referred 
to in the court’s charge; certainly not the defendant. 
Nor could any jury imagine, after hearing this instruc¬ 
tion, that negligence was presumed In short, the entire 
charge of the court, the prayer of the plaintiff and the 
prayers of the defendant, are permeated throughout with 
the idea that the jury must find negligence on the part 
of the defendant before the plaintiff can recover. It will 
be observed that the court is not requested to instruct 
as to the burden of proof, or the weight of evidence, ex¬ 
cept that the jury must be satisfied. 

The prayer was properly rejected for the use of the 



word “satisfied” according to the overwhelming weight 
of authority. 

Satisfactory Evidence, 17 Cyc. } 754'. Satisfactory 
evidence has been defined to be that amount of proof 
which ordinarily satisfies a non-prejudiced mind beyond 
a reasonable doubt. 

In Hughes on Instructions to Juries, sec. 200, p. 188, 
the law is stated as follows: 

“As stated in the previous section the party on 
whom the burden rests is required to establish 
his facts by a preponderance of the evidence. 
Hence, an instruction in a civil case which calls 
for proof by a greater weight of evidence than a 
preponderance, is erroneous. Thus an instruction 
exacting proof bv a “clear preponderance,’’ or a 
“fair preponderance,’’ or “by more and better 
evidence,’’ than that of the opposing party is 
improper in that it calls for a higher degree of 
proof than a preponderance of the evidence. Also 
a charge telling the jury that the evidence should 
‘satisfy’ their minds to warrant a verdict, or an 
instruction requiring proof to the ‘satisfaction of 
the jury,’or that the evidence must ‘conclusively’ 
prove a fact or case, calls for too high a degree 
of proof.” 

In Baine vs. Ullman et al., 71 Tex., 537, in an action 
of debt, the court said: 

“There is another part of the charge complained 
of that is erroneous in that it required the jury 
to be ‘satisfied’ that the appellant sold the goods 
to his former wife, which were claimed to have 
been fraudulently conveyed, in payment of a debt 
really due her, and with no intent to defraud his 
other creditors, or otherwise to find for the 
appellee. 

“It was not necessarv that the evidence should 

* 

have been sufficient to satisfy the jury of the 
facts in order to entitle appellant to a verdict, 
for he would have been entitled to this, if, upon 




a consideration of all the evidence the jury had 
been of opinion that the facts necessary to a re¬ 
covery by him were established by a preponder¬ 
ance of the evidence. 

“Evidence is said to satisfy the mind when it 
is such as frees the mind from doubt, suspense or 
uncertainty. The jury may have believed that 
the evidence preponderated in favor of the exist¬ 
ence of the facts which would make the sale of 
goods by the appellant to his former wife valid 
against other creditors, yet under the charge the 
jury would have felt bound to render a verdict 
against him if their minds were not freed from 
doubt and uncertainty by the evidence.” 

In Pierpont Mfg. Co. vs. Goodman Produce Co., 60 

S. W. (Tex.), 347, the court held that an instruction 
that the defendant must prove a— 

“counter-claim to the satisfaction of the jury was 

since proof by a preponderance 
of the evidence was all that was required.” 

In McBride rs. Bangus, 65 Tex., 174, it was said in a 
charge that the expressions “satisfactory evidence” or 

clear and satisfactory evidence” might be understood 
to mean a higher degree of proof than is furnished by a 
preponderance of the evidence. 

Feist vs. Booth, 27 S. W. (Tex.), 33: 

“In a civil case it is error to instruct that the 
plaintiff must prove his case to the ‘satisfaction’ 

of the jury, as this imposes too heavy a degree 
of proof.” 

In Willis vs. Chowning, 90 Tex., 617, it was said that 
it was error to charge the jury in effect that the evidence 
must establish to their satisfaction that Willis & Bro. 
authorized Diehl or Finch to make the agreement, etc. 
On page 625 the court says: 

“The law required Chowning to establish his 
allegations by a preponderance of the evidence, 




but the charge of the court required him to pro¬ 
duce evidence sufficient to establish greater degree 
of certainty in the minds of the jury than was 
demanded by law, which was error for which this 
judgment must be reversed. G. H. & S. A. Ry. 
Co. r*. Matula, 79 Tex., 582; G. C. & S. F. Ry. Co. 
vs. Harriett, 80 Tex., 82. It is not infrequently 
the case that men, in the ordinary affairs of life, 
act upon a state of facts which does not satisfy 
the mind, but the preponderance is in favor of 
the action taken. No higher degree of certainty 
is required in evidence, when presented to men 
sitting in a jury to enable them to pass upon the 
actions of others.” 


From a perusal of the lollowing cases it will be seen 
that according to a long line of decisions in the State of 
Texas the court properly refused the defendant’s prayer 
in question “for the use of the word ‘satisfied:’” 

San Antonio & A. P. Ry. Co. vs. Lynch, 55 S. W. 
(Tex.), 517. 

Mock vs. Hatcher, 43 S. \V. (Tex.), 30. 

Reliance Lumber Co. vs. White, 38 S. W. (Tex.), 
391. 

Texas & P. Ry. Co. vs. Ballinger, 40 S. W. (Tex.), 
822. 

Fink et al. vs. Cox et al., 30 S. W. (Tex.), 512-513. 

G. H. & S. A. Ry. Co. vs. Matula, 79 Tex., 582 
(supra). 

G. C. & S. F. Ry. Co. vs. Harriett, 80 Tex., 82 
(supra). 

Moore vs. Stone, 30 S. W. (Tex.), 909. 

Missouri Pac. Ry. Co. vs. Bartlett, 16 S. W. (Tex.), 
038; 81 Tex., 42. 

Emmerson vs. Mills, 83 Tex., 388. 

Missouri K. & T. Ry. Co. of Texas vs. Kemp, 30 
S. W. (Tex.), 1117. 

Grigg vs. Jones, 20 S. W. (Tex.), 885. 

McGill vs. Hall, 20 S. W. (Tex.), 132. 


Rodriguez vs. Espinosa, 25 S. W. (Tex.), 670. 

Oury vs. Saunders, 5 Tex. Civil App., 310, 24 
S. W., 341. 

Fordyce vs. Hill, 2 Tex. Civil App., 24, 21 S. W 
181. 

In a contest over a will (Moore vs. Heineke, 119 Ala., 
639), the court said: 

Many of the charges exact too high a degree 
of proof, in that they require the evidence upon 
which the verdict is asked to satisfy the minds of 
the jury. Evidence is sufficient to justify a verdict 
if it reasonably satisfies and convinces the mind 

Torrey Burney, 113 Ala., 496; Prince vs. State 
101 Ala., 146.” 

In Torrey vs. Burney, supra, on page 504, the same 
court said: 

“The 15th assignment of error is based on the 
following instruction given to the jury: 

“‘The undue influence which will avoid a will 
must amount to coercion or fraud, and unless the 
contestant has, by the testimony in the case, 
satisfied the jury, the will filed for probate was 
not the act of Torrey, but the will of another, and 
that the same was induced to be made by such 
influence as amounts to coercion, they will find for 
the proponent on the issue of undue influence.V 
“It is insisted by contestant that the burden 
placed by the charge ‘to satisfy the jury ’ of the 
coercion or undue influence is greater than that 
imposed by law; that to satisfy the jury means 
that there must be no doubt or uncertainty in 
their minds, whereas all that could properly be 
required was to reasonably satisfy the jury that 
there was undue influence. We are of opinion that 
the objection was well taken. Before it can be 
said that the mind is satisfied of the truth of a 
proposition it must be relieved of all doubt or 
uncertainty, and this degree of conviction is not 
required even in criminal cases.” 



Again, in Alabama Great Southern R. R. Co. vs. Bur¬ 
gess, 119 Ala., 560-564, where the court instructed the 
jury that “their verdict should be for the defendant un¬ 
less the evidence satisfies them that the engineer wil¬ 
fully and wantonly or intentionally injured the plaintiff,” 
on page 564 of the opinion, the court says: 

“It was not on the plaintiff to satisfy the jury 
absolutely of wantonness, wilfulness, or inten¬ 
tional wrong on the part of the defendant’s em¬ 
ployees, but only to reasonably satisfy them. 
Torrey vs. Burney, 113 Ala., 496.” 

The same court said, in Louisville vs. Nashville R. R. 
Co., 119 Ala., 523, that— 

“as otten adjudicated an instruction requiring the 
evidence to ‘satisfy’ the jury is erroneous in 
exacting too high a degree of proof.” 

And in Coghill vs. Kennedy, 119 Ala.,644, it was said: 

“The true measure of proof to justify a verdict 
in a civil case, even where a legal presumption is 
to be overcome, is that it shall reasonably satisfy 
or convince the jury. A charge requiring the evi¬ 
dence to ‘satisfy the jury’ is erroneous.” 

To the same effect are the following cases: 

Carter vs. Fulgham, 134 Ala., 238, 32 So., 684. 
Morrow vs. Campbell, 118 Ala., 332. 

Thompson v*. Louisville & Nashville R. R. Co., 
91 Ala., 496. 

Wilson, Gibbs & Co. vs. Henderson, 64 Ala., 536. 

It appears that in Alabama it has been the settled 
rule that the preponderance of evidence required to be 
adduced by the prevailing party must be such as will 
“reasonably satisfy” the jury to justify a verdict, the 



unqualified use of the word “satisfy” having been re¬ 
peatedly condemned. 

See Louisville & N. R. Co. vs. White, 100 Fed., 
239. 

Berhman vs. Newton, 15 So., 838, 103 Ala., 526. 
Rowe vs. Barber, 93 Ala., 472, 8 So., 865. 

Acklen’s Adm. vs. Hickman, 60 Ala., 568. 
Vanderventer vs. Ford, 60 Ala., 610. 

Alabama Mineral R. R. Co. vs. Marcus, 115 Ala., 
390-395. 

Brown vs. Master, 104 Ala., 451-465. 

In considering an instruction to the effect that if the 
“defendant has failed to satisfy you by the evidence 
introduced” the court, on page 523 in Arkansas Midland 
Ry. Co. vs. Canman, 52 Ark., 523, said: 

“In order to overcome the presumption of 
negligence it was necessary for the defendant to 
introduce evidence sufficient to convince the jury 
beyond a reasonable doubt that it had been 
negligent. ‘It was never necessary,’ says the 
court in Shim vs. Tucker, 37 Ark., 589, ‘in a civil 
case that a jury should be satisfied of the truth 
of their verdict in the sense of resting upon it 
confidently. That principle belongs to criminal 
law. Civil verdicts should be given on preponder¬ 
ance alone, for the party whose evidence con¬ 
sidered altogether outweighs that of the other as 
to the facts in issue; or against the one having 
the onus if on the whole the weight seems to be 
balanced.’ ” 

Numerous decisions in the State of Illinois are to the 
same effect. 

The case of Brent vs. Brent, 14 Ill. App., 256, was an 
action in damages for assault in which the defense was 
self-defense. The court said: 

“It was erroneous in telling the jury that they 
must be satisfied by a preponderance of the evi¬ 
dence. It was a civil action and the jury were 



only required to find from a preponderance of the 
evidence that the plea of self-defense was made 
out An instruction similar to this was condemned 
in Ituff rs. Jarrett, !)4 III., 475. In commenting 
on the instruction the court said: ‘It imposed a 
higher degree ol proof than is imposed by law. 
the jury were only required to believe from a pre¬ 
ponderance of the evidence and not be satisfied 
>\ the proofs as the instruction requires. Satis¬ 
factory evidence almost excludes doubt, whilst a 
belief from a preponderance of the evidence 
does not, but leaves a balance in the minds on 
one side of the proposition.” 

American Hoist & Derick Co., 110 III. App 
463. 

Hutchinson Nat. Bank vs. Crow, 56 III. App., 
559. 

Lina Wolfe rs. Van Housen, 55 III. App., 295. 

Connolly rs. Sullivan, 50 III. App., 627. 

liolfe rs. Rich, 46 III. App., 406. 

Gooch rs. Tobias, 29 III. App., 268. 

Fernandes rs. McGinness, 25 III. App., 165. 

Bolohradsky rs. Carlisle, 14 III., App., 289. 

Bauchwitz rs. Tyman, 11 III. App., 187. 

Buckman rs. Dodds, 6 III. App., 25. 

The Ottawa, Oswego & Fox River Valley II. R. 
Co. rs. McMath, 4 III. App., 356. 

Mitchell rs. Hindeman, 150 III., 538. 

Stratton rs. Cent. City Horse Ry. Co., 95 
HI., 25. 

Protection Life Ins. Co. rs. Dill, 91 III., 175. 

Groves rs. Colwell, 90 III., 613. 

Herrick rs. Gary, 83 III., 89. 

Town of Havana rs. Biggs, 58 III., 484. 

It was said in McMillon rs. Bosley, 112 N.C., 585, that 
the “phrase ‘to the satisfaction of the jury’ is considered 
to demand a stronger intensity of proof than that of 
‘ by a preponderance of the evidence.’ ” 


In Kelch vs. State, 55 Ohio St., 152, the court said 
that “to satisfy a body of men of the truth of a disputed 
fact required more than a preponderance of the evidence.” 

In Frick vs. Kabaker, 116 Iowa, 494, it was held that 
the use of the words “satisfactory affirmative” proof was 
erroneous as calling for a higher quantity of proof than 
necessary. 

Ball vs. Marquis, 92 N. W. (Iowa), 691-692. 
Jerolman vs. C. G. W. Hv. Co., 108 Iowa, 180. 
Bryan vs. By. Co., 63 Iowa, 465. 

Rosenbaum Bros. vs. Levett, 109 Iowa, 292. 

Coit vs. Churchill, 61 Iowa, 298. 

In O’Donoghue vs. McGovern, 58 Hun. (N. Y.), 468, 
the court said: 

“If there is a preponderance of evidence in 
favor of the fact they (the jury) are bound so to 
find, whether they are thoroughly satisfied or the 
proof is conclusive to their minds or not.” 

Attention is called to the fact that defendant had an 
opportunity to substitute another word for “satisfied” 
which would overcome the objection of the court, but 
preferred, for the mere sake of an exception, to stand 
on the prayer as originally presented. Under the circum¬ 
stances the strictest construction should be applied to 
his complaint. 

An examination of the record shows that absolutely 
no defense can be made to this cause of action upon 
which defendant could hope to prevail. The testimony 
of defendant’s witnesses only tends to strengthen plain¬ 
tiff’s case. This appeal is prosecuted in the glimmering 
hope of reversal so that by delay, perhaps through loss 
of evidence, there may be a chance of defeating this 
most righteous demand for compensation. 

ROSSA F. DOWNING, 

GEO. A. BERRY, 

Attorneys for Appellee. 



